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CALL TO CLOSE LOOPHOLE IN LAW

The Scottish Tenant Farmers Association has written to Cabinet Secretary Richard Lochhead urging him to close a legal loophole which some landlords and their agents are using to block the passing on or assigning of heritable tenancies within families.  

They are doing this using the “two man rule” whereby a young tenant can be deprived of a tenancy if the landlord can claim that the farm is too small to support two full time workers and he has plans to amalgamate it.

STFA Chairman Angus McCall said that at a time when the industry is crying out for new entrants it is iniquitous that many farming families are having to fight expensive legal battles to ensure the future of their tenancy passing from one generation to another.  The “two man rule” still exists as a remnant of previous legislation but is being exploited by some landlords and their agents to frustrate the assignation of a tenancy. 

The right to assign tenancies was introduced in the 2003 Agricultural Holdings Act to allow a tenant farmer to pass on the tenancy to an heir within his lifetime allowing the tenant to retire and make way for a younger farmer to take over. 

STFA have already been lobbying the Scottish Government to repeal this anachronistic rule which is a hang-over from the post war era and certainly has no place in modern rural Scotland. STFA has been approached by a number of tenants who have had their legitimate notices to assign tenancies challenged because of the size of the farm.  This is clearly a ploy to get land out of secure tenure. The area of tenanted land is diminishing rapidly and with high land values, secure tenancies are continually under threat.

“It beggar’s belief that in the midst of a concerted effort by the industry to help younger people into agriculture, there are landlords abetted by their agents who are prepared to obstruct the natural transfer of a family farm to a young entrant,” said STFA Chairman Angus McCall.  “The tenanted sector needs to be protected from further erosion. We have asked the Cabinet Secretary to act immediately to bring forward legislation to remove the two man rule from the statute book.  Until such time, any tenant facing difficulties with an assignation is strongly advised by STFA to take good legal advice and if necessary, seek justice at the Scottish Land Court.”
Notes for editors:

The 2003 Agricultural Holdings Act introduced a new provision in s66 which allows a retiring tenant to assign his tenancy to a near relative.  This measure was brought in to allow older tenants to retire and let the younger generation into the driving seat.  Landlords may withhold consent if there are reasonable grounds for doing so and in particular if he is not satisfied with the financial position of the tenant and his skills and experience.

This provision was welcomed by tenants as not only did it allow early retirement, but it also did away with the uncertainty of passing the tenancy on through the succession provisions of the holdings act, a process fraught with dangers, chief of which is the “two man rule”.  However, the “two man rule” has now been brought into play as a reasonable objection to the assignation of a tenancy.  Whether or note the two man rule will also hold as a reason for objecting to assignation still has to be tested in law.

The two man rule is to be found in Schedule 2 of the 1991 Agricultural Holdings Act.  It specifies that a landlord may serve a Notice to Quit on a tenant within 1 year of his inheriting a tenancy if the holding is not a two man unit (i.e. is capable of giving fulltime employment to two men) and the landlord has plans to amalgamate the holding.  
For further information please contact Angus McCall on 07767 756840

