Scottish Tenant Farmers Association

Briefing on Land Reform Bill

14th December 2015

 Background

The Scottish Tenant Farmers Association (STFA) is the only organisation dedicated to supporting the interests of tenant farmers throughout Scotland and, in that capacity welcomes the opportunity to brief the Scottish Parliament on its views on the Land Reform Bill in advance of the parliamentary debate on Wednesday 16th December.

STFA agrees with the general thrust of the Land Reform Bill but will restrict comments to matters affecting tenant farming.  

Part 10 of the Land Reform Bill contains the most significant changes to agricultural holdings legislation since 1948 with the creation of a Tenant Farming Commissioner, changes to rent reviews, assignation and succession, end of tenancy compensation and in addition the creation of new flexible tenancies in response to landlords calls for less regulation.  In doing so, the Bill strives to balance the rights of tenants and their landlords. 

Part 10 is the culmination of 2 years of thorough research and scrutiny of the problems of the tenanted sector by the Agricultural Holdings Legislation Review Group and the RACCE Committee.

Summary of views

· Establishment of a strong Tenant Farming Commissioner equipped with sufficient powers to create and enforce statutory codes of practice.

· Creation of a new repairing 35 year lease.

· Further consideration of tenants’ right to buy land.

· A fair and transparent rent review system based on the productive capability of the holding.
· Simplified and wider family succession and assignation.

· Non-family assignation for new entrants and progressing tenants with a landlord’s right of first refusal to buy the outgoing tenant’s interest in the lease. 

· Fair waygo compensation for all tenants.

· The Bill should be underpinned by wider human rights obligations.

Tenant Farming Commissioner

STFA welcomes the creation of a Tenant Farming Commissioner and regards it as key to the future operation of the tenanted sector and to improved relationships between landlords and tenants.  

STFA agrees with the RACCE committee that the TFC should be given appropriate powers to advise, monitor and regulate the performance of the tenanted sector.  It must have statutory powers enabling it to investigate bad practice, intervene and levy sanctions where necessary.  The office should be responsible for establishing and overseeing codes of practice, many of which will have to have a statutory basis.

Future self-regulation will be dependent on improved relationships within the sector but will only be effective if underpinned by statutory codes of practice under the supervision of the Commissioner who should consult with landlord and tenant representatives, such as Scottish Lands and Estates, NFUS and STFA.  The TFC must have powers to enforce statutory codes and impose fines for non-compliance.
Conduct and quality control of land agents could be monitored by an audit process.   It is clear from recent rent reviews that tenants continue to be reluctant to make formal complaints against their landlord’s agent for fear of reprisals and souring future relationships.  A different approach is required to identity and investigate bad practice which does not rely on a complaints process.

STFA also believes that, in response to the stress and difficulties caused by the threat of disagreements ending up in the Land Court, the TFC should have a statutory role in developing alternative processes of resolving disputes such as arbitration, mediation or expert determination.

Modern Limited Duration Tenancies

As noted by the RACCE, the new MLDTs are not significantly different to LDTs.  However STFA welcomes the Scottish Government’s intention to develop a new full repairing tenancy before Stage 2 and looks forward to seeing detailed proposals. 

The new repairing tenancy will permit landowners to rent out land in need of improvement with minimum fixed equipment, but the lease must be for a minimum of 35 years to allow the tenant to reap the benefit from his improvements made during the course of the tenancy.  The rent throughout the term of the lease is must be based on the productive capacity of the holding at the start of the lease and it is essential that all tenants improvements are recognised and compensated at the end of the lease.

Right  to Buy land

The policy intention of this measure is to ensure that all tenant farmers have the first right to buy their holdings.

The requirement to register an interest in acquiring land with the Registers of Scotland has deterred many tenants from doing so.  At present only 20% of tenanted holdings are registered and STFA welcomes the proposed move towards an automatic pre-emptive right to buy.

STFA remains disappointed that the Bill has not sought to address the issue of interposed leases which can prevent a tenant of a 1991 tenancy from exercising his pre-emptive right to buy.  

Enforced sale where landlord in breach 

This is an extension to the right to withhold rent and an ultimate sanction to ensure that landlords fulfill theor contractual obligations. STFA views it very much as a method of last resort with few tenants prepared to run the gauntlet of a Land Court procedure to enforce the sale of a holding.

Conditional right to buy land

STFA agrees with the RACCE Committee that there will be some circumstances where a conditional right to buy will be in the public interest and the best solution for tenant farmers.  We recommend that consideration should be given to applying the right to buy land to further sustainable development to a community of tenant farmers within a defined geographical area, such as islands or areas of the mainland where monopolistic landownership pre-dominates.
There is also a strong case for looking at the circumstances of an individual tenancy where there may be a clear public interest argument for the tenant to have the right to buy his holding.  

Should a request for a conditional right to buy for a community of tenants or an individual case be made, consideration should be given by Scottish Ministers to the obligations in the International Covenant on Economic, Social and Cultural Rights and the United Nations’ Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forestry.
Rent Reviews

STFA agrees with the principle that a new system of rent assessment should be based on the productive capacity and earnings capability of the holding with reference to objective criteria such as budgets, standard industry figures and economic conditions.

STFA agrees that the holding should continue to be rented on the basis of the hypothetical tenant of average ability pursuing a similar system of agriculture commonly practised in the area. Secondly, the tenant should only pay rent on the land and fixed equipment provided by the landlord and all tenant’s improvements and fixtures must be removed from the rental calculation whether or not they are subject to agreement or eligible for compensation at way-go.

The RACCE expressed concern that so much of the detail of the methodology of setting rents are still incomplete and left to regulations.  However, changing the basis on which rents are to be set is complex and time will be needed to road test the proposed formulae for assessing rents.  STFA also believes that history has shown that the way in which rents are calculated must evolve in tune with changing circumstances. For example the use of a rent formula based on open market comparables for 1991 tenancies is clearly outdated today where no such market exists.  Furthermore, the use of regulations will provide flexibility if the rental formula needs adjusting in the future.

Family Assignation and Succession

STFA supports widening of family succession and assignation and the simplification of the succession process.  Many families will have been tenants on the same farm for generations and will have made substantial financial and personal investment in the holdings.  It is only right that they should be able to pass on their interest in the land to other family members. Moreover, it is often the case at present, that the most suitable family member to take on the tenancy is not a entitled to do so under the current rules.
Removal of viable unit test where tenant is taking on a holding which is not a viable unit is welcome, it removes another obstacle to inheritance and creates greater certainty for succeeding tenants.

STFA support the complete removal of the viable unit test due to the risk of it being abused by landlords looking for a means to challenge succession by a tenant.  However, if viable unit test where inheriting tenant is in possession of a viable unit is to be retained, it should be incorporated as one of the reasons for withholding consent to succession/assignation, rather than retain s25 which permits NTQ to be served 2 years after the tenant has acquired the tenancy.

New Assignation provision
The new provisions create a new process under which 1991 Act tenants can assign their tenancy to a new entrant or to a progressing farmer, on the same terms as their existing tenancy (ie as a 1991 Act tenancy). The landlord will have the option to purchase the tenant’s interest during the process, as an alternative to the tenancy being assigned. 

The new assignation proposal will include a two stages waygo process. This means that when the tenant gives notice, he is not committing himself to leaving the tenancy.  Once notice has been served, the tenant’s interest in the lease as well as his improvements will be valued by an independent valuer.  The tenant can decide whether or not to proceed at this stage.  

If the landlord decides to buy out the tenant’s interest the waygo will proceed within a defined period, otherwise the tenancy can be offered for sale to a new entrant or to a farmer progressing through the industry.

This provision is designed to present the tenant wishing to leave the tenancy with a range of options whilst also protecting the interests of landlords. The government are also confident that it complies with human rights legislation and will be unlikely to be successfully challenged in the courts.

STFA is of the view that, although this does not go as far as we would have liked, it is the missing piece in the tenancy jigsaw and potentially a “game-changer” in making the bill a more complete package.  The assignation proposal will open up opportunities for tenants to retire with a realistic waygo valuation and allow new entrants and progressing or developing farmers access to secure tenancies with the added benefit of slowing down the decline in secure tenancies.  Above all this proposal has the potential to re-instate the missing rungs in the farming ladder and widen access to secure tenancies.  It also potentially solves the problem of succession to a tenancy by cousins of a tenant (and other non near relatives) who already have involvement farming on the holding but who are denied family succession.

Compensation for improvements
Amnesty:
STFA welcomes the amnesty on tenants’ improvements as an essential process to allow tenants to receive proper compensation for their improvements at the end of their tenancies.  It will also assist in identifying improvements to be discounted during rent reviews.  
STFA is, however concerned that if a landlord objects to the improvement the only recourse is an appeal to the Land Court.  Arbitration is currently not an option for disputes over improvements under s39 of the 1991 Act. This will clearly deter tenants from contesting landlords’ objections and may even deter them from taking advantage of the amnesty. This will be particularly pertinent for those on Limited Partnership tenancies, hoping to extend their leases where landlords will be bound to try and minimise their way-go compensation, especially if it is imminent. 

STFA would recommend amendment to s 39 of the 1991 Act to allow disputes over tenants’ improvements to be resolved by arbitration and would also recommend that the Tenant Farming Commission set up a statutory arbitration or expert determination service to assess and adjudicate over landlords’ refusal of consent or objection to notices. 

Waygo process:

For tenants choosing to go through the conventional waygo process instead of the new assignation process, waygo should be modified to become a 2 stage process, as proposed in the new assignation measure, to ensure that tenants know their waygo compensation prior to giving a final notice to quit. This is an important consideration for Limited Partnership  and LDT tenants who will be unable to take part in the assignation process.
Waygo valuation of improvements, and modern housing standards:

Tenant’s improvements are currently valued for compensation according to the increase in productive capacity of the holding attributable to the improvement.  However, any necessary improvements, including bring housing up to modern standard, do not increase the productive capacity of the holding.  STFA would recommend that these types of improvement compensated according to the increase in capital value attributable to the improvement.  Many cottages and houses on tenanted holdings are sub-standard, there is no obligation on the landlord to bring up to modern standards, and tenants are more likely to modernise dwellings if there the improvement attracted clear compensation at waygo.

Small Landholders

Small Landholding tenants are disappointed that, yet again they are being ignored in reforms to agricultural holdings.  STFA would echo the LRRG’s recommendation that Small Landholders be granted a statutory right to buy the land on which the houses, steadings and other fixed equipment they own stands.
An alternative solution would be to grant them an automatic right to convert to crofting status with any compensation due to the landlord to be paid when/if they exercise their right to buy under crofting legislation.

Human Rights

Property rights are frequently used as a shield against reform.  Landlords’ property rights are usually assumed to trump any rights tenants may have.  However, human rights obligations provide for a balancing of rights between landlord and tenant.  Currently only ECHR is incorporated into Scots Law through the Scotland Act which serves to limit the actions of Government.  Other human rights obligations provide a catalyst for change, including the International Covenant on Economic, Social and Cultural Rights, and the United Nations’ Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forestry, however these are not incorporated into Scots Law.  This results in a hierarchy of human rights obligations with ECHR having the greatest influence.  A better balance could be achieved by ensuring the wider human rights obligations are referenced in the Bill and serve to underpin the Bill.
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