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Response to the Consultation on the Law of Succession.
The Scottish Tenant Farmers Association is the only organisation in Scotland dedicated to representing the views of tenant farmers and, in that role, welcomes the opportunity to submit its views to the Consultation on the Law of Succession.  Although STFA represents tenant farmers with a variety of tenancy arrangements the length and breadth of Scotland, the majority of its members hold heritable and secure 1991 tenancies which may potentially be adversely affected by the proposed changes to succession law.

STFA has no objection to the principle of the abolition of the distinction between moveable and immoveable property in domestic law but has concerns as to the impact this may have on agricultural businesses, specifically tenanted units.  It is only right that succession law should be modernised to take account of changing family circumstances and bring Scotland in line with the rest of Europe where there is no distinction between heritable and moveable property.  Changes to succession law may also be seen as a way of achieving government targets of greater diversity in landownership.  However, Scotland has a unique pattern of landownership with large tracts of land held in trusts and other arrangements which will remain unaffected by changes to succession law which will inevitably impact on family farming businesses.

The consultation has recognised that the commercial viability of agricultural business may become under threat if parcels of land have to be sold to meet the claims of the deceased’s family members, and has demonstrated this in its examples.  However, the consultation has not modelled the potential impact that such a change may have on the large number of heritable tenanted units in Scotland. It is estimated that the tenanted sector comprises 24% of agricultural land in Scotland of which 80% (5790 tenancies) is held under 1991 secure tenure. These units are mainly sole traders with the agricultural lease being held by individuals whose businesses stand be severely damaged if the heritable lease is valued and subject to a claim from a family member for a legal share.  

In its submission to the consultation, STFA has limited its response to Chapter 3A on Agricultural Units.  Please also find attached a position paper drawn up in response to the Scottish law Commission proposals which sets out some legal aspects of the concerns of the tenanted sector

Chapter 3A: Agricultural Units 

Q.30
In examples 12-15 on pages 38-9, would there be scope for the legal share to be met by the principal beneficiary borrowing against the assets they have inherited (i.e. mortgaging a mortgage-able element of the agricultural unit)?
Yes, in the case of an owner occupier, depending on circumstances, but No in the case of a tenant farmer who would have to realise trading assets or increase overdraft facilities, both of which could be potentially damaging to the viability of the business.

The proposed changes to succession law may well have the benefit of encouraging farmers to consider succession provisions and retirement in order to pass the family business on to the next generation in good time, however, there will always be the danger of an untimely death which will have to be met by prudent insurance cover.  

Tenant farmers, however, are in an entirely different position if faced with claims against the value of a lease which has no realisable value.  The lease is regarded as heritable property, with at present, carries only a notional value.  However, for the purpose of purchasing or surrendering the lease, the tenant’s interest in the lease of a 1991 tenancy is commonly valued at 25 – 30% of open market value.  In the event of a claim on the legal share in the lease the principle beneficiary would have to meet the claim from stock and equipment on the farm.  

Moreover, having accepted a bequest or transfer of a lease, the tenant may still be vulnerable to a legal challenge under s 25 of the 1991 Act for two years from acquiring the lease.  In that case, the acquirer of the lease may have had to settle claims on the legal share of the lease before becoming aware of a landlord’s challenge.  The tenant will then find himself in the anomalous postion of having to settle a claim on a lease to which he no longer possesses.

Q.31
Should there be exemptions (limited or otherwise) for certain businesses from claims for a spouse/civil partner’s legal share where this will compromise the commercial viability of the business?

Yes. Tenant farmers should be granted an exemption, as should all family farming businesses where the commercial viability of the business will be compromised. 

The Agricultural Holdings Bill 2015 seeks to widen the class of successors to an agricultural tenancy, it makes no sense to do this and then compromise the viability of the new business if the new tenant is faced with the prospect of paying relatives out from a lease which has no realisable value.  

The proposed widening of succession to agricultural tenancies will enable a near-relative of the deceased tenant to inherit the lease, where there are no family members interested in taking on the lease, thus keeping the farm within the wider family.  The deceased’s spouse/civil partner and issue will already have a potential claim on the moveable assets of the business and it would further damage the prospects of the new tenant if the lease, as a heritable asset, could be subject to further claims.  In short, this consultation should also take account of the aims of the Agricultural Holdings Bill. 

Q.32
If there were to be exemptions from claims for legal share, do you think it would be possible to define those types of businesses which would be exempt with precision?

Yes. As above, businesses subject to an agricultural lease should be exempt from claims for legal share.

Agricultural businesses whose viability could be threatened by claims for legal share should also be exempt.  There will be a variety of ways of defining the potential viability of a farming business.

Q.33
What criteria could be used to inform any definition of an excepted business on the basis that any formula must be clear and certain and able to withstand the tests of robustness, fairness and proportionality?

A measure of viability could be linked to output, profitability or labour requirements.  A possible test for a commercial unit could be: a unit of agricultural land which is capable, when farmed under competent management, of producing a net annual income of an amount not less than the aggregate of the average annual earnings of two full-time, male agricultural workers aged twenty or over.

The greater the transparency and objectivity of a definition the less room there will be for dispute.

Q.34
What could be the impact of a formula which was not clear and certain?

An uncertain formula will lead to confusion, restrict forward planning and become a recipe for future litigation.
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