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Introduction

For many landlords and tenants the prospect of a rent review is one of the most stressful events in the agricultural calendar. Fortunately these reviews do not happen all that often, but once in every three years the opportunity comes around for the landlord or the tenant to seek a change in the rent if either of them so wishes and can demonstrate that it is justified. 

One way of dealing with this is simply to pay someone else to take the strain, and a great many landlords do exactly that. So do quite a few tenants, but the costs can be significant and the outcome not always entirely satisfactory. There is no reason why the average landlord or tenant should not take on the task directly, or persuade another family member to do so. Specialist skills are not essential other than an ability to analyse information, think logically and write clearly. Help with specific elements of the process can always be bought in if required.

This short guide is not a detailed manual or handbook. It is merely intended to provide landlords and tenants of “secure 1991 Act” tenancies with a basic understanding of what they need to know in order to manage their own rent review. It summarises some of the main legal points and outlines the interim code of practice published in August 2015. It goes through the main steps that should be followed during the rent review process itself, and it looks briefly at changes proposed in the Land Reform Bill. Finally, and perhaps most importantly, it lists the main sources of help available.

What the Law Says

The level of rent that can be charged is governed by legislation in a manner that is intended to ensure a fair outcome for both landlord and tenant. At present the law assumes the “rent properly payable” to normally be “the rent at which … the holding might reasonably be expected to be let in the open market by a willing landlord to a willing tenant”. This general principle is then subject to a range of adjustments to reflect things like tenant’s improvements, income from non-agricultural diversification, and current economic conditions in the relevant sector of agriculture.

The law says that the rent for a farm can be reviewed no more frequently than every three years. Either the landlord or the tenant can initiate a rent review, and the rent can be altered up or down. Once a new rent has been agreed it cannot be reviewed again for at least another three years. Where a landlord and tenant cannot agree a new rent then the person who initiated the review may apply to the Land Court to have the rent determined, and this is then binding on both parties. 
Rent Calculations

Calculating what a fair rent is according to the law can be a moderately complex process. Done well it should be a relatively exact science open to limited interpretation. Done badly it can become something of a dark art, used by the unscrupulous to try and justify rent proposals that are not fair and not as the law intends. Making sure that rent proposals are properly calculated to reflect what the law says therefore lies at the heart of an effective rent review process, and it is central to the procedural steps set out in the interim code (Joint Industry Guidance) referred to further below.    
It is not possible in this brief guide to provide detailed advice on the calculation of a fair rent. Other excellent sources of information are available, especially the Practitioner’s Guide to Scottish Agricultural Rent Reviews published by RICS/SAAVA. All such calculations involve applying what the law says to the specifics of the case in hand, and as difficult cases pass through the courts and more is learned about the application of the law so the method of calculation evolves. This is an area of the review process where professional advice, or at least a second opinion, may be invaluable. 
The Interim Code of Practice

From time to time complaints are heard alleging sharp practice by people who use clever negotiating ploys to push for rent settlements above or below what the law intends. Genuine cases are probably rare, but in order to prevent this the Scottish Government has included proposals in the Land Reform Bill for a “Code of Practice on Negotiating and Conducting Rent Reviews”. In the meantime the industry bodies have published Joint Industry Guidance under the same title to act as an interim code.

The interim code does not have the force of law behind it, but all of the main firms of land agents, together with their professional body (RICS), have agreed to follow it in the meantime. The code sets out a simple process the main steps of which are described in a little more detail below. Anyone who fails to follow the code can be reported to the Scottish Government’s Independent Adviser, and he may investigate and make his findings public if he sees fit.

The central aim of the interim code is to ensure that rent reviews are conducted in a fair and transparent manner, and that all rent proposals (whether for an increase or decrease) are based on sound verifiable evidence which reflects what the law says. Regardless of whether you choose to conduct a review yourself or employ someone to do it on your behalf, you should always ensure that the rent review follows in all respects the process set out in the interim code (joint industry guidance). 
Doing It Yourself

A great deal of unnecessary mystique surrounds the process of undertaking rent reviews. There is no reason why a landlord or tenant should not manage the review himself, and certainly there is no specific requirement to employ professional help. It can, however, be extremely useful to obtain some expert support, for example to give advice on detailed calculations or to provide legal opinion if it looks as if a review may have to be settled in the Land Court. As with a DIY approach to anything else, the key is to do your homework thoroughly and well in advance.  
Many landlords and (especially) tenants approach rent reviews with some trepidation. This can be used against them, and there is anecdotal evidence of unscrupulous individuals using the potential cost of a contested review to pressurise the other party into settling unwisely. A properly researched DIY approach, even if it involves the Land Court, need not be expensive. At the very least, and even if professional support is employed, a thorough basic understanding enables the landlord or tenant to remain in control of a process where this is all too often simply relinquished to intermediaries.
Preparatory Steps
In general a landlord is likely to anticipate an upward rent review when the economy is growing and farming is flourishing. In such circumstances he will want a share of the increasing profits that go with such conditions. A tenant, on the other hand, is likely to anticipate a downwards rent review when things are not going well and profits are falling. In these circumstances he will want a reduction in the rent so that the two parties continue to share in roughly the same proportion whatever smaller surplus the farm is still able to generate.

A rent review can be initiated by either the landlord or the tenant, and in order to do so the person seeking the review must serve a formal written notice on the other between 12 and 24 months before the date on which the new rent would be due to take effect (called the “review date” - usually the end of May or November). The notice must state clearly the review date, the farm name and address, who is serving the notice, and on whom it is served. Standard recommended formats are available and it is a good idea to use one of these in order to avoid making an error that might invalidate the review.

As soon as the notice has been served both the landlord and tenant should start thinking about what new level of rent they consider to be appropriate. An important starting point will be whether there have been any changes on the farm that would justify a rent adjustment – land added/resumed, new fixed equipment provided, changes to repairing and renewing obligations, a new non-agricultural diversification developed, etc. Equally significant will be the level of rents recently agreed for other farms in the locality, and any impacts on profitability arising from economic conditions in the sector. By the time of the on farm meeting (see below) both parties should have a rough idea of what they think might be fair and reasonable in accordance with the law.

Although the law refers to the rent at which the holding might be let “in the open market”, there may be very limited evidence available of recent open market lettings of comparable farms. In practice the only evidence usually available is rents recently agreed on other occupied holdings. This is where the landlord or tenant can do some homework to find out what rents have been agreed for similar holdings in their area, the land quality, the fixed equipment provided, any tenants improvements (which should be disregarded), and the repairing and renewing obligations. With volatile commodity markets and changing support payments the review dates on comparable holdings are important, and adjustments should be made for changes in economic conditions in the intervening period.

Well researched and clearly presented evidence from recent rent reviews on comparable holdings in the immediate locality will greatly help to narrow down the scope for disagreement and so will reduce uncertainties around rent reviews. Good local information from friends and neighbours can make a huge difference, and it is often more easily obtained by the landlord or tenant himself than by some distant professional intermediary.
The On Farm Meeting (at least 6 months before the review date)
The rent review really gets started in earnest with the initial on farm meeting, and this should take place not less than six months before the review date in order to allow plenty of time for follow on negotiations if required. This is an opportunity for both parties to fully discuss things, to compare what may be different perspectives and expectations, and to establish a shared understanding of the issues involved. It provides a chance to look at things on the ground, particularly where changes have occurred since the last review, and to discuss any plans for the immediate future that may be relevant.

By the end of the on farm meeting the person who initiated the review should have given an approximate indication of the new level of rent that he has in mind, and the main variables that he will be taking into account in his detailed calculations. The other party should have made clear whether his perspective differs markedly from this, and if so how. Where this is done properly there should be no surprises when formal proposals are submitted (see below). Sometimes the new level of rent will be informally agreed at the on farm meeting, making subsequent formalities an easy matter. 

The Formal Proposal (at least 4 months before the review date)
After the on farm meeting the person who initiated the review should write to the other party setting out in detail his proposal for the new level of rent. This should be sent at least four months before the due date in case there is a need for further negotiations. The formal proposal should provide sufficient detail to enable the other party to fully understand how it has been calculated, and the other party should normally be able to verify the source(s) of any comparable information used should he wish to do so. This means that other holdings used for comparable purposes must be identified unless there are very good reasons for not doing so - see appendix B of the interim code (Joint Industry Guidance).

This is an extremely important step in the rent review process. A proposal that does not provide full transparency as to how it has been calculated, and/or which includes information that cannot be verified, should be sent back so that it can be amended accordingly unless it meets the criteria given in appendix B of the interim code. These principles – of transparency and verifiability – are central to ensuring that rent proposals are fair and in accordance with the law. In the unlikely event that someone refuses to provide a proper formal proposal then the matter should be referred to the Scottish Government’s Independent Adviser.    

The Counter Proposal (at least 2 months before the review date)
If the on farm meeting has been thorough and a well written formal proposal has been submitted which reflects this, in all likelihood there will be little need for further discussion and the proposal can simply be agreed. However in a few situations there may be genuine grounds for disagreeing over what constitutes a proper rent, especially where information from comparable holdings is contradictory (as may sometimes be the case). In such circumstances the other party should submit to the person who initiated the review a counter proposal, which should again be fully transparent and verifiable in exactly the same way as for the formal proposal above.

A counter proposal sets the scene for negotiating a deal (see below), and the way in which it is written can be crucial. If the formal proposal has been properly evidenced and is verifiable, then the need for a counter proposal suggests that comparable information is open to interpretation in different ways. This is not unusual, as rents on comparable holdings may well be diverse and inconsistent. The counter proposal should spell that out, and suggest clearly what a calculation based on reasonable middle ground might indicate as a fair rent in the circumstances.  
Negotiating a Deal
Rent reviews are sometimes caricatured as little more than a thinly disguised contest between two parties determined to use negotiating ploys in order to try and get the better of each other. A thorough evidence based rent review on the other hand, rooted firmly in what the law actually says and conducted in a fully transparent manner, should leave little room for this sort of behaviour. As a result it should be very rare for a formal proposal to differ significantly from a counter proposal, and it should be relatively easy to identify sensible middle ground that is itself supported by available evidence.

Negotiating a deal between a differing proposal and counter proposal is largely a matter of common sense. What is the evidence telling you? Is there a greater weight of evidence on one side than the other, or are the two proposals of roughly equal merit? The key to success lies in focusing first on identifying common ground, and then on reaching a reasonable compromise between areas where the evidence diverges. The skills involved are those that anyone accustomed to negotiating the price for a tup, a ton of barley, a maintenance contract, or an employee’s salary will be well accustomed to. 

Professional Mediation

People can be difficult, and the relationship between a landlord and tenant may not always be as one would ideally wish. The situation can sometimes be further complicated where short term intermediaries are employed, as they may not have gained the level of interpersonal understanding with both the landlord and tenant that is sometimes needed to conduct difficult negotiations successfully. If a deal cannot be agreed through direct negotiation, then the next step may have to be employment of a trained mediator.

Good mediators are remarkable people. They can find common ground where none appears to exist, and they can often deliver agreement in the most intransigent of situations. It is only fair that the two parties should share the cost of this, and in almost all situations this will be less than would be incurred if one of the more formal mechanisms of dispute resolution (see below) is used. Good mediation entered into before things get too entrenched can save a great deal of money and grief later on.
Expert Determination and Arbitration

But even good mediation can sometimes fail. If the interim code of practice has been properly followed this should be a rare event. Nonetheless it leaves the two parties with little option but to submit their dispute to some sort of third party to decide the matter for them. Parliament has provided for this by allowing the person who initiated the rent review the right to apply to the Land Court to have the rent determined (see below). In some cases this may be the best way forward, but it can be time consuming, emotionally upsetting, and potentially expensive. 

The interim code of practice therefore provides that, before any final resort to the Land Court, the two parties should jointly consider whether they might agree to submit their dispute to a suitable expert who will determine the appropriate rent for them, or to an arbitrator who will listen to their different proposals and decide between them. While not necessarily the best solution for everyone, in many cases the fact that it is likely to be quicker and that costs can be clearly contained will make it one that deserves serious consideration.  

Application to the Land Court must be made before the review date has passed, and so it is common practice in disputed cases to make such an application but ask for it to be “sisted” – in effect put on hold – while negotiations continue. This can be a very helpful way to protect the position of the person who has initiated the review while still ensuring that plenty of time is available for mediation, and if necessary for alternative methods of dispute resolution (expert determination or arbitration) to be jointly considered by the two parties.  
The Land Court

Application to the Land Court to have the rent determined should be seen as an option of last resort. Nonetheless a small number of such applications are made every year, and at the end of the day it is the right to do this that protects landlords and tenants from having rents imposed on them contrary to the level that the law provides for. The Land Court is therefore a safety net, and it is important that landlords and tenants know how to use it. They should not be afraid to do so if they have to.

Popular myth has it that application to the Land Court is so expensive that it is only really open to large landlords with deep pockets. In reality the fees charged by the Land Court for rental determinations are quite modest (a few hundred pounds), and the high costs often talked about are those charged by the specialist lawyers employed by some landlords and tenants to represent them in court. 
In 2011 the Land Court published a “DIY Manual for Novice Litigators”. Although it emphasises the advantage of taking professional advice for parts of a case, it sets out in very readable form the main things that a landlord or tenant needs to know should he wish to take a case to the Land Court and represent himself. Some smaller landlords and a few tenants already do this, and there is no reason why they should not do so successfully. Just as for the formal proposal and counter proposal (see above), an application to the Land Court must be accompanied by robust, transparent and verifiable evidence to support the case being made for a change in rent.

The Land Reform Bill 2015
In 2014 the Scottish Government conducted a thorough review of legislation covering farm tenancies. As a consequence proposals are contained with the Land Reform Bill 2015 that will impact significantly on the conduct of rent reviews. By far the most important are changes to the way in which rent proposals should be calculated, with a move away from the current basis to one designed to more directly reflect the productive capacity of the holding. Alongside this are proposals for a formal Code of Practice for Negotiating and Conducting Rent Reviews (see above), and powers vested in a Tenant Farming Commissioner to enforce the code and deal with non-compliance. 

These changes are important and this brief guide will be updated as soon as full details become clear. The basic principles and processes outlined here will, however, almost certainly remain largely valid. The basis on which rent should be calculated will still be set out in law. The process by which rent reviews should be conducted will still be based on the same underpinning core principles, although the requirement on everyone to adhere to these will be more robustly reinforced.
Final Thoughts
A rent review is not an isolated event independent of all else. On the contrary the triennial opportunity for a rent review is in many ways a litmus test for the health of the tenant/landlord relationship as a whole. Where the partnership between the two is in good order, so the matter of a fair rent should be easily agreed. Where it is not, ensuring a robust and effective rent review process may be only one of several measures required to steer the relationship back on to the straight and narrow.

This brief guide should enable landlords and tenants to approach rent reviews with confidence, to initiate them when that is the right thing to do, to design and lead the process themselves, to employ and manage professional support when that is needed, and to ensure due process and a fair outcome. The law and the Land Court are there to ensure fair play, and to prevent the abuses of power that might otherwise occur. In a mature and stable landlord/tenant partnership neither should be needed. 

Further Reading 

Joint Industry Guidance on Negotiating and Conducting Rent Reviews 2015 (NFUS/SLE/STFA)

http://www.gov.scot/Resource/0048/00484315.docx
Farm Rent Review – Introduction and Guide to Good Practice 2013 (Tenant Farming Forum) 

http://www.tenantfarmingforum.org.uk/eblock/services/resources.ashx/000/291/497/The_Tenant_Farming_Forum_-_Guide_to_Good_Practice_(SYREV230413)_010513.pdf
Summary Guide to Scottish Agricultural Rent Reviews 2013 (RICS/SAAVA)

http://www.gov.scot/Resource/0043/00436822.pdf
Joint Memorandum on Farm Rents 2014 (NFUS/SLE/STFA)

http://www.gov.scot/Resource/0045/00457974.pdf
Review of Agricultural Holdings Legislation 2014

http://www.gov.scot/Topics/farmingrural/Agriculture/agricultural-holdings/review-of-legislation
Practitioner’s Guide to Scottish Agricultural Rent Reviews 2013 (RICS/SAAVA)

Contact RICS Scotland Bookshop on 0131 225 7078 or CAAV, Market Chambers, 35 Market Place, Coleford, Gloucestershire
Practical Guide to Rent Review of Agricultural Holdings in Scotland 2002 (W. Green/Sweet and Maxwell)

Now a bit dated, but sometimes available from Amazon and other booksellers
DIY Guide to Litigation for Users of the Scottish Land Court 2011
http://www.scottish-land-court.org.uk/using/guidance-for-court-users
Scottish Land Court Guidance Note on Rent Reviews 2013

http://www.scottish-land-court.org.uk/using/guidance-note-on-rent-reviews
Agricultural Holdings (Scotland) Act 1991 (especially section 13)

http://www.opsi.gov.uk/acts/acts1991/Ukpga_19910055_en_1.htm
Agricultural Holdings (Scotland) Act 2003 (especially section 63)

http://www.opsi.gov.uk/legislation/scotland/acts2003/asp_20030011_en_1
Land Reform (Scotland) Bill 2015 (especially sections 22, 25 and 82) 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/90675.aspx
Useful Contacts

National Farmers Union of Scotland

http://www.nfus.org.uk/
Scottish Land and Estates

http://www.scottishlandandestates.co.uk/
Scottish Tenant Farming Association

http://www.tfascotland.org.uk/
Scottish Government Independent Adviser

http://www.gov.scot/Topics/farmingrural/Agriculture/agricultural-holdings/Tenant-Farming-Adviser
Royal Institute of Chartered Surveyors (Scotland)

http://www.rics.org/uk/
Scottish Agricultural Arbiters and Valuers Association

http://www.saava.org.uk/ 

Scottish Land Court

http://www.scottish-land-court.org.uk/
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